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W. KaHT: gnckyccusa npogormkaetcs (0 npaktndeckon dpunocodpum N. KaHta B Tpéx Tomax)

Pepakunsa xxypHana ,LleHHOCTK 1 cMbIChbl“ nonpocusia MeHs npeactaBuTbs MO HOBbIW Tpy4 O
dunococmn KaHta. A € ygoBONbLCTBMEM BbIMOMHAK 3Ty NPOCbOy M B 3TOM CBA3WN Npexae
BCero xody nobnarogapuTtb MOEro onbITHOrO nepesoaymka Padaans Maneesa.

HacTtoslee TpEXTOMHOE u3gaHWe MOCBALLEHO NpakTudeckon cunocopum KaHta u HocuT
nporpaMmHoe Ha3BaHue «KaHT: amckyccusa npogorkaerca». Takmm obpasom aBTOp XO4veT
NOAYEPKHYTb HE TONbKO TOT OBCTOATENBLCTBO, YTO OH BOT YXXe Ha MPOTSKEeHUN OeCATUNeTUn
3aHumaeTca dunocodumen KaHta; no ero ybexaeHuto, nccneposaHus dunocodpun KaHta
BOOOLle Aaneku oT 3aBeplueHns. B HEeKOTOPOM CMbICNe MOXHO Jaxe yTBepXAaTb, YTO OHU
TONbKO Ha4yMHaKTCA. ITO B 0COBEHHOCTM OTHOCUTCA K chunococmm npasa KaHTta n eé mecty
B pamMKax cpuriocopumn mopanu, a Takke K ydeHuto KaHta o mupe.

ABTOp Hactosiwero Tpyaa leopr MNanaman nonyyun obpasoBaHne B KénbHe, AmcTtepaame,
Mapwxke n MaHHrerime - cHadana B 0bnacTu SKOHOMMKM, a 3aTeM B cdpepe NOSIUTUYECKUX
Hayk. [Nocne HenpogomKUTENbHOW NpenogaBaTenbCckon aeatenbHocTn B enaensbepre oH C
1973 no 1995 roagbl pykoBogun kadeopon NonuTudeckon unocoum U TeOpUM Hayku B
MioHxeHe. HecMOTpst Ha TO, YTO 3a npollealue OecATUNeTUs BbIWN B CBET ero ctaTbu O
dunococum Mobbca, CnuHosbl, Pycco, duxte, lNerena n Mapkca, B LEHTpPe €ro Hay4Horo
BHMMaHuUs Haxogunacb dunocodpusa KaHTa; en nocesAweHO Gonblioe 4YuMcrno ero Tpyaos

(www.georggeismann.de). OCHOBHOW WHTepec Npu 3TOM OH nNposiBNAn K paspaboTke

NPVMHUMMOB, ONpegensoWmx pasnuyHble yyeHna KaHTta; ogHOBpeMeHHO 310 TpeboBano Kak
MOXHO 6onee TwaTenbHOW, OCHOBATESNIbHOM M CUCTEMATUYECKOM MHTEPNpPETaLUMM TEKCTOB
KaHTa.

Tpu BbllWeHa3BaHHbIX TOMa, [[Ba W3 KOTOPbIX YXe BbIWAW B CBET, a Tpetun Oyger
onybnukosaH B 2011 rogy, oxBaTblBalOT acnekTbl npakTudeckonm dunococdpun Kauta:
dunocodumo Mopanu ¢ eé AByMSI OTBETBMEHMSMU (STUKOM U hunocoduen npaea), a Takke
NPUMbIKAIOLWLYIO K 3TUKE UIOCOMUI0 pPenurui M nNpUMbIKAIOLWYK K YYEeHU0 O npase

domnocoduno NCTopumn.


http://www.georggeismann.de
http://www.georggeismann.de

Tom |

1) NpeomeTom yxe nepBou, HacuuTbiBatoLen 6onee 100 cTpaHuy ctatbn ,HpaBCTBEHHOCTD -
penurna - uctopus®, aBndetca (3a wucknwyveHuem unocodpun npasa) UMeEHHO cdepa
npakTnyeckon cmnocodun Bo Bcen €€ CoOBOKYNHOCTU. CTaTbsl HAYMHAETCA C YTBEPXKOEHMUS O
TOM, YTO BCI KpUTUYeCKyto paboTy KaHTa MOXHO paccMaTtpuBaTb B Ka4eCcTBE COBOKYMHOCTU
LaroB, KoTopble ObINM HeobXxoanMbl ANA HaxoXOeHWa OTBETa Ha €OMHCTBEHHbI BOMpOC,
KoTopbin nmen ans KaHta abCcontoTHYK BaXHOCTb, @ MMEHHO, Ha BOMPOC O MOpasibHOM
npeaHasHavyeHumn Yyenoseka.

a) B cooTBeTCTBMM C 3TMM B NEPBOWN rfaBe aBTOp 3HAKOMUT YyMuTaTens ¢ MoparbHbIM 3aKOHOM.
OH nokasbiBaeT ero pas3sutne n o6ocHoBaHME NOCPEACTBOM CUCTEMATUYECKOIO CPaBHEHUS C
pasnUYHbIMM OTBETaMU, KOTopble OblnNn AaHbl Ha 3TOT Bonpoc Ao KaHTta. 3atem oH npoBoauT
TWAaTeNbHbIN aHanM3 3Ha4YeHWsa KaTeropudeckoro wumnepatMea W ero ponu Ang BOMu
yenoseka.

b) MNpeometom BTOpON rMaBbl ABNsieTcs ydeHne KaHTa o ,Bbicliem Gnare“ B Tom Buae, B
KOTOPOM OHO coaepXxuTtcs yxe B ,Kputuke ymctoro pasyma“ n, B 0COBEHHOCTU, MO3XKe B
.KpnuTnke npaktudeckoro pasyma“. Npu aToM aBTOp ygensietT ocoboe BHMMaHWE, C OOHOMN
CTOPOHbI, TWAaTENbLHON N AeTanbHOW MHTepnpeTaumm 3TOro y4eHusi, a ¢ APYron CTOPOHbI, ero
B3aMMHO MPOTUBOMNOSIOXHbIM OLleHKaM1 B Hay4YHOW nutepartype.

Cc) OTO B MNOMHOM Mepe OTHOCUTCA W K TpeTben rnaBe, paccmaTpuBarollen ,YyeHue o
noctynarax‘ B ,Kputuke npaktnyeckoro pasyma“, KOTopoe, B CBOKO o4yepedb, OnupaeTcsa Ha
yyeHne KaHTta o ,Bbicliem bGnare“. 3gecb aBToOp OCOOLIM YNOp Ha 3HAMEHUTOE KaHTOBCKOEe
,MOparnbHOe [oKa3aTenbCTBO O CyLecTBOBaHUM 6ora“, Ha COOTHOLIEHWE 3aBMCUMOCTU
penurun oT Mopanu u Ha HegopasyMeHus, Npecreayrme aTo ydeHne KaHta n no cen AeHb.
d) YeTtBépTasa n nocnegHaa rnasa nocBdaLLleHa B3aUMOOTHOLLIEHWIO HPABCTBEHHOCTU, Penurum
n uctopmn. CHavana aBTop 3HAKOMUT yuTaTens ¢ ocHoBamu cunocoumn nctopumn KaHta B
,Kputuke cnocobHocTn cyxaeHua“. 3atem aBTop obOpaliaeTca npexne BCeEro K
AokasaTenbCTBy TOro, 4Yto dmnocoduss penurmm n unocopua MUCTopMM 3aHUMAKOT B
cucteme [lpakTnyeckon dunocodpmm KaHTa COBEpPLUEHHO He3aBucuMMoe Apyr OT Jpyra
no3vuunun. Nommmo 3aToro pedb MOET 0 ponu hunocoun nctopum B yd4eHnn KaHta o mupe.

2) Bo BTOpON cTatbe NepBoro Toma npeanpuHNMacTCcs NonbiTka spye oCcBeTUTL ydeHne KaHTta
o ceoboge. [ee dopmynupoBkn B ,KpuTuke 4yuctoro pasyma“, - ogHa B pasgene

LJAdunanektnka“, a papyras B ,YYeHUnm O mMeTodax”, - 4acTo paccmaTpuBaroTcs Kak



npoTMBOpeYalLune gpyr Apyry U noatomy, nopown, Kak npuHagnexailime pasfnuyHbiM 3Tanam
pa3BuTMs KaHTa: Kak COBEepLUEHHO pa3HOpPOAHble JOCKYTKM €ero urocogckon MbICMu,
npuwnTble Opyr K Opyry B MHTepecax nybnukaumm BblleynomMsiHyToro tpyga. B rnase
.,KaHoH® ,YyeHna o wmeTogax” ykasblBaeTcs, 4YTO ,AM8 NPaKTUYECKOro MpUMEHEHUSA
pasyma“ ,BOMpPOC O TpaHCueHAeHTanbHOM CBOOOA4E MOXHO CMOKOWHO OCTaBUTb BHE MNONs
3peHnsa kak HepeneBaHTHbIN® (A 803 = B 831). OTa Mbicnb AkOObl OTHOCUTCS K paHHEMY
nepuogy passutna KaHTta, Korga oH ewé He NpUuWEn K TOMy ,KpUTUYECKOMY“ OCO3HaHWUIo,
KOTopoe NposiBNsieTcs nNo3xe B pasgerne ,Jnanektuka“. B aTom pasgene roBoputcs O TOM, YTO
NOHATUE MpakTU4eckon cBoboabl ,,0CHOBbIBAETCA" Ha TpaHCUeHAeHTanbHoM naee ceoboabl n
,OAHOBPEMEHHO" YHUUTOXaeTCcsa B pesynbrate eé ,yctpaHeHus“ (A 533/34 = B 561/62).

B nencrButenbHOCTU Xe MOXHO 6e3 Tpyga onpefenvtb B3anMOAOMONHAEMOCTb 3TUX ABYX
Mbicrien. Pewarowmm o6CTOATENBCTBOM AS1 afAeKBaTHOMO MNOHMMaHUA yyeHusa KaHTa o
ceoboge ABnsAeTca To, YTO B [JaHHOM Clnyyvyae peyb UOAET He O ABYX PasfnyHbIX MOHATUAX
cBobOAbl, COBMECTUMbIX OPYr C APYrOM WK Xe HeT. Mbl nmeeM Oeno C OOHUM U TeEM Xe
KOMMMEKCHbIM 06CTOATENLCTBOM, KOTOPOE paccMaTpmuBaeTCa No4 ABYMS PasnnYHbIMKU yriamu
3peHus. Peub noét o ceoboge C TEOpPETUYECKOM U NPaKTUYECKOM TOYEK 3PEHUs, KOTOopble
noABepralTcA B 3TOW cTaTbe AeTallbHOMY PaCCMOTPEHMIO.

MToroBbin BbIBO4 MOXHO cchopmynupoBaTh crnegywoowmnm obpasom: ecnu paccMmaTtpuBaThb
ceBobonly C TeOpeTU4EeCKOW TOYKM 3peHus, T. e. ecnu nonbitatbcs obocHoBaTb eé
BO3MOXHOCTb, TO HEBO3MOXHO OyameT obonTucb 6e3 obpalleHuss K TpaHCLEeHAEHTanbHON
noen, 6e3 kotopon cama csoboga MNPOCTO HembicnuMa. Ecnmn ke nogonTnm K MOHATUIO
cBO6OAbI C YNCTO MPAKTUYECKON TOYKM 3PEHUS, TO MOXHO ByaeT CNOKOMHO NPOUrHOpMpOBaTh
3Ty Maew: B Hen B BykBanNbHOM CMbICIie 3TOrO CrioBa He OydeT HUMKAKOW npakTU4ecKou
HEeobXoaANMOCTMW.

3) Tpetbsa ctatbs o Jonre u CKAOHHOCTM B domnococpmm mopanu KaHta“ aHanuaupyet
obBuHEHME, BblaBUraemoe co BpeMéH LUunnepa n LoneHrayspa BNNOTb OO HaWMX OHEW:
ydeHne KaHTa o0 Mopanu $Kkobbl NPOTMBOMOCTaBASET [[OMArT M CKMNOHHOCTb, pasym U
YyBCTBEHHOCTb, @ UMEHHO ,000pbIn“ pasym 1 ,3nyH“ YyBCTBEHHOCTb, LLIapCTBO CBOGOALI U
LapCTBO NpMpOoAbl. ATOT YNPEK OCHOBLIBAETCS HA HeaopasyMeHUN B OTHOLLUEHUW MPUHLMNOB
3TOrO YYEHUH, PacKpPbITUIO KOTOPbIX M NOCBSILLIEHA TPETbS CTaTbs.

4) YetBépTtasa crtatbs o ,Punococumn mopanum n actetuke Lunnepa v Kanta“ npogomkaet

aTOoT pasbop cHavyana B rmase ,lUunnep 3a n npotme KaHta“. 3atrem aBTOp nokasbiBaeT



COBMaeHus 1 pasnuuusa mexay npeacrasneHuamu LWunnepa o6 ,acTeTmyeckoMm BOCNUTaAHUM
yenoseka“ u npeacrtaeneHuaMmn KaHta o ,KyneType gobpoaetenu®. B npunoxeHun K 3TON
cTaTbe aBTOp paccMaTpuMBaeT YeTbipe pasnMyaemMblX C MOpanbHOM TOYKM 3peHus Tuna
AENCTBUA: 3aKOHOMOCHYLLUHbIE U NPOTMBO3aKOHHbIE, KaXaoe M3 KOTOpbIX B CBOK ovepeb
MOXET COBepLUAaTbCS Mo AOMArY UM NO CKIOHHOCTMU.

5) MNaTasa ctaTtba NOKa3bIBAET, YTO 3ByYaLwas co BpeMéH LLloneHrayapa u lerena v BNnoTb 40
HaCTOALWLEro BPEMEHWN KPUTMKA KaTeropuMyeckoro mmnepatvBa Kak MPUMEHUMOW ANSA 4ero
YrOAHO XOri0CcTon dhopMyribl, 0BycrnoBrneHa KapanHanbHOM OWMOKON B MHTEPNPETaALINN.

6) MNocnegHue 60 cTpaHUL, NepBOro TomMa copepXaT peLeH3un, B KOTOPbIX aBTOpP BeCbMa
Kputndeckn pasbupaetr Hambonee 3HayMmble MNybGnukaumm Mo npakTU4eckon dunocodum
KaHTa. [1Ba aBTOpa nony4akT B YKa3aHHbIX PELEH3NAX O4YeHb XOPOLUYH OLEHKY:
OCHOBaTesNbHas U gapnsalwasacsa Mmepuriom kputuka Kapnom Anbgeycom (Karl Alphéus)
kputukn KaHta Makcom LUWenepom (Max Scheler); kHura PanHxonbpna AweHbGepra
~ecyobekTusmnsaums vyenoseka. Jlarepsa n Woa B nx domnocodckon pedpnekcmun®, Bropubypr,
2003 r. (Reinhold Aschenberg. ,Ent-Subjektivierung des Menschen. Lager und Shoah in
philosophischer Reflexion®, Wirzburg 2003). imeHHO Gnarogaps aToMy anoxanbHOMY Tpyay
Mbl nony4unu rmybokoe u ybeamtenbHoe oOOCHOBaHWE Te3nca O TOM, YTO COBEPLUEHHbIE
HaumcTckon epmaHuen npectynneHunsa saenaTca 6ecnpeueneHTHbiMU. C MOMHLIM NPaBoOM
AweHbepr BuauT 3Ty OecnpeueneHTHOCTb He B KOMMYECTBEHHOM W/MMM KadeCTBEHHOM
N3MEPEHNN ITUX MNPECTYNNIEHUN, a B TOM, YTO OHW MpeacTaBnsalT cobon He HaxogsLiune
aHanora npecTynsieHnss NpPOTMB YerioBevyecTBa KaK TaKOBOro, MOCKOSMbKY OHU Obinu

HanpaereHbl Ha YHUYTOXEHME ero YerioBe4eckon cyLHocTn.

Tom |l

1) Tak xe, kak u B Tome |, 3TOT TOM HadnHaeTca ¢ 0OOCHOBbIBAOLLEN BCE nocreayrollee
crtatbn n3 137 cTpaHuu.

lMocne kpaTkoro onpegeneHns mecta YyeHus o npase B cucteme dunocodpum mopanu u
3Ha4YEeHUsl, KOTOPOE OTBOAUTCS B HEW NOHATUAM ,Bons”, ,npomsson’, ,ceoboga“, ,aencrene” un

,Makcmma“, peyb nepexoant K I/I}J,eHTI/IC*)I/IKaLlMVI HpaBOBOM I'IpO6J'IeMbI KakK Mopaanoﬁ

1 ipeA 4enoBe4yecKon CyLLHOCTM NoapasyMeBaeT TO, UTO AeNaeT YeloBe4YecKoe CyLLECTBO YENOBEKOM (He B
6uonormyeckom, a B MAeNHOM cmbicne): cBoboay AEWCTBUM, U TEM CaMbiM, [EeeCcrnocobHOCTb. B aToM cMbicne
npaBo ABNAETCA He AMMNUPUYECKMM, a nAeviHbIM NoHATUEM. NoaTomy KaHTa MOXKHO BMOSHE cUMTaTh
LMnaToHNCToM".



npobnembl ocoboro poga (sui generis), cucTeMaTtUyeckn OTNUYalLWENCss OT 3TUYECKON
npobnembl. B COOTBETCTBUM C 3TUM OMPEAEnsoTCHa, C OAHON CTOPOHbI, MOparnbHbIA 3aKOH
BooOuWwe, a, C ApYyroh CTOPOHHI, oba 3aKkoHa, KoTopble SABNAKTCA ero obeummmu
COCTaBNAKLWMMN: 3aKOH NpaBa U 3TUYECKMI 3aKOH (3akoH aobpoaetenu).

[Mocne paccMoTpeHus 3HayYyeHUa NpPaBOBOrO MNPUHYXOEHUS W geecnocobHOCTM aBTop
NogxoauT K BaXKHENLLEN U OQHOBPEMEHHO CaMOW NPOBOLIMPYIOLLEN MO CBOEMY XapaKTepy A4S
nccnegoBaHun gunocodumn KaHta yactu cBoen ctatby, KOTopasi MOCBSLLEHA 4ENCTBEHHOCTH
NpaBOBOro 3aKOHa. [Mocne ocHoBaTenbHOro pasbopa pasnuyHbIX MO3ULUIN B Hay4HOWU
nutepaType aBTOp MNPUBOOMT CBOM COOBCTBEHHbIE apPrymMeHTbl, KOTOpPble MO3BONSIOT emy
cAenatb BbIBOL O TOM, YTO AENCTBUTENBbHOCTbL (06593aTeNbHOCTL) 3aKOHa NpaBa COBEPLLUEHHO
He3aBMCMMa OT TaK HasblBAaeMOro ,TpaHCLEeHAEHTanbLHOro uaeanuama“, paspaboTaHHOro
Kantom B ,KpuTuke 4mctoro pasyma“, M OT OCHOBbIBAKOLLEroCA Ha HEM MNOHATUSA
,<TPaHcueHaeHTanbHon cBoboabl®.

Ha aton ocHoBe aBTOp npepnaraet pewleHve psga npobrnem, HEMUHyEeMO BO3HMKAKOLWUX B
pamkax pasbopa npaktuyeckon dunocopun KaHTta. B 3aknwyeHne aBTop C Y4YETOM
npeablgyLWwmx pacCyXaeHun eLlé pas OCTaHaBfMBAETCS Ha MOMOXEHUUM yYeHUst O Nnpase B
cucteme chunocodun mopanm.

2) Bropas ctatbs 3TOro Toma nokasbiBaeT, NoYeMY, C OAHON CTOPOHbLI, yyeHne KaHTa o mupe
NPaBUITbHO HE TOSbKO B TEOPUN, HO U MPUMEHMMO Ha NMpPaKTUKE; a C APYroN CTOPOHbI, y4eHUs
o mupe duxrte, lerena m Mapkca owmnbO4YHbI yXe B CBOen Teopun. 3OTa CTaTbs
NpeaocTaBnseT OOQHOBPEMEHHO W MEpBYHD BO3MOXHOCTb MNPOAEMOHCTPMPOBATL peanunsm
nonuTnyeckon punocodpumn KanTta.

3) B TpeTben crtatbe, NOCBALWEHHON NonuTuyeckum dunocodpumsm CnunHosbl U KaHta, aBTop
NPUXOANT K BbIBOAY, YTO MCXOLHbIM MYHKTOM, ONpeaensiwmMm ux pasnuuve npu
HeobxogmmocTn oboCHOBaHMA rocygapcTBa, sBnderca nubo npasoBad, nunbo
HaTypanucTudeckaa nepcnekTnea; OTNMYarLWuM UX Apyr oT Apyra nyTém sasnserca nunbo
YUCTO NOrMYECKN-NPABOBON NGO SMMMPUKO-OHTONOrMYECKU METOA; a onpeaensaowmm nx
pasnuune pesynstatoMm - HeobxoauMmMocTb B rocygapctee nmbo no npaBoBbiM NGO No
€CTeCTBEHHbIM NpuymHam. Mo aHanorum ¢ yteepxaeHmem KaHTta o Tom, 4to anga fob6ca (kak
n ana camoro KaHTta) BbIXOO W3 €CTECTBEHHOrO0 COCTOSHWUS SBMASieTCA ,HeobXoaumMbiM B
COOTBETCTBUM C npaBunam npasa“, CnnHo3a mor 6bl ckasaTb, YTO 3TOT BbIXO4 Heobxooum B

COOTBETCTBUM C YCTOSIMU (4€rI0BEYECKON) NpUpPoabI.



4) B yeTBépTOM CTaTbe paccMmaTtpuBaeTcs TpeboBaHMe, MOCTOSHHO NpeabABNAeMOoe B pamKax
nonuTudeckon gmnocodun: a UMEHHO, BEPHYTbCA Ha no3uumn Ao KaHrta (u Pycco, n No66ca),
a Takke dunocodum [MpocBelleHns, U peaHMMMpoBaTb MNOMIUTUYECKYD dunocoduto
MnatoHa n ApucToTensi, U OCHOBLIBAKOLLErOCS Ha HEW XPUCTUAHCKOrO CpedHEeBEKOBbSA -
Kopode roBoOpsi, KrnacCU4Yeckoe Yy4yeHMe O €eCTeCTBEHHOM npaBe. JTO OOCTOATENbCTBO
NOCMYXXWUNO aBTopy MNOBOAOM He TONbKO nogpobHee OCTaHOBUTBCA Ha LenoM psae
HedoOpa3yMEHUN, MWCKaXEHUN U u3BpalleHuMin Mbicnnm KaHTa, HO W NoABEPrHyTb UX
KOPPEKTUPOBKE.

5) B natom cTatbe NpOBOAUTCH pasrpaHndeHne dopmanbHoro noHATus KaHta o
cnpaBegnmMBoCcTU OT Hamboriee 4acto ynoTpebnsaembix MaTepuaribHbIX MNOHATUA U
pacKkpbIBaeTCA Hepa3pbIBHO CBA3aHHAA C HUMW ONACHOCTb.

6) Temon wecTon cTaTbu ABNSIETCA MPECMOBYTO 3HAMEHUTOE COYMHEHME KaHTa O MHMMOM
npaBe Ha NOXb U3-3a nbeKu K Yenoseky. CBOO 3aady aBToOp BUAUT B TOM, YTODObI B pamMKax
pa3bopa COOTBETCTBYHOLLEN HAYYHOW NUTEpaTypbl NOKa3aTb NpuMHUMNunanbHble dmnnocodcko-
NpaBoOBbIE NPUYUHbLI, KOTOpblE NpuBenn KaHTa K ocnapvBaHuIO Takoro npasa.

7) B cegbmon cTtatbe aBTOp MbITAETCS aHanornyHbiM 0Opas3oM MpMBECTU OOKA3aTeNbCTBO
TOro, YTO B CUNY MPUYMH Npaea, - T. €. B NPUHUUNNANIBHOM NOopsigKe, - HEBO3MOXHO NPU3HaTb
3a 4yernoBeyeckuM 3MOPUOHOM CTaTyC nuua B NPaBOBOM CMbICrie. AKTyarbHbIM MOBOOOM U
pamMKaMn 3TOW CTaTbW SABMSIETCSA MeXayHapodHas auckyccnsa o6 MCnosb3ytowmx 3MOPUOHLI
NccneaoBaHUAX U O NPEUMMNIIaHTaLNOHHOW ONAarHOCTUKE.

8) Bocbmasa n nocnegHsas ctaTbd MOCBSLEHA TeMe, MO-NPEeXHEMY BaXXHOW He TONbKO AJ1S
lepmaHuMn: a MMEHHO, aHanu3y aHTuceMmTuama u3 UNOCodCKO-NPaBoOBON MNEPCNEKTUBDI.
NcTopuyeckor NnogonnéKon cratbe CRyXuT T. H. bepnuHckui cnop o6 aHTucemmntname 1880 r.
Ero nHuumatopom v nocnegylowmnm npenBoauTenieM OAHOW M3 CTOPOH B 3TOM crnope 6bin
OepnvHcknin nctopuk leHpux ¢oH Tpawndke (Heinrich von Treitschke). Ero npotnBHukamu
Obinn, B NepByto ovepeab, ero 6epnunHckumn konnera Teogop MommaeH (Theodor Mommsen) u
ocHoBaTeslb MapOyprckon LWKOsSbl T. H. HeoKaHTMaHu3ma cunocod NepmaH KoaH (Hermann
Cohen). Ctatbs npm3BaHa nokasaTb, YTO NPAKTUYECKN-MPABOBON pa3yM KanuTynupoBan yxe
Torga, aHe B 1933 1.

BblleynoMsHyTbIi CNOp XapakTepuayetcs MNOSMIHENLIMM OTCYTCTBMEM MNPAaBOCO3HAHUS Yy
(o6enx!) CTOPOH U HaxoaAUTCA B KOHUE ANVHHOW U (BnonHe) 6naropogHon Tpaguuuun. OHa

Oep€T CBOE Hayano B OObeAUHAIOWEM BCEX IOAEN ,NpaBe €ecTecTBa“ CTOUYECKOro U



XPUCTUAHCKOIO MNPOUCXOXAEHUSA. JTa Tpaguuust OOCTUrna CBOero nocregHero anored B
lMpocBelweHnn, a UMEHHO, B CEKYNAPU3NPOBaAHHOM, AeAyLMPOBaHHOM M3 YMCTOro pasyma
BapmaHTe. CBOE 3aBepLueHMe 3Ta Tpaauumns Halna Tenepb yXe B NpeacTaBneHusix o npase,
OTYaCTW CHOBa pPerIMrMo3HOro, HO, npexae BCero, cHadana (KynbTypHO)-
HaLMOHanNMCTU4eCcKoro, a 3aTemM pacuCTCKOro xapakrepa. Tem cambiM Bbina OKOHYaTerbHO
cAaHa no3uums, KOTOPOM A0 Tex Mop CTPOro npuaepXuBanacb M KOTOPYH He nogseprana
COMHEHMIO crnefyollasa Tpaguums - a UMEHHO, aesa YHMBepCcarbHOro, 4eNCTBUTENbHOIo A
BCex fnogen npasa. Passutne 3anagHoOM NpaBOBOM MbICIIM, KOTOpasi HECMOTPS Ha MHorue
3abnyxgeHuns, no-npexxHemMy octaBanacb TakoBOM, 3aBepLUNOCH, HE JOCTUTHYB CBOEN LIENMW.
OTOT Ccnop SABMASIETCA BEXOW Ha MyTW, yKacalliMM 3aBepLleHMeM KOTOPOro crasio MoriHoe
MCKOpPEHEHME rorioca npaea u YenoBevyHoCT B FepMaHun.

9) OTOT TOM 3aknyaeT KpUTUYecKas peLeH3na 4YeTbipéX 3HauuTenbHbIX TPyAoB O

dunococum npasa KaHra.

Tom llI

dunocoua npaea (B Ka4ecTBE y4eHUS O BO3MOXHOM coobuiecTBe CBOOOAHbLIX CYLLECTB)
npeacTtaBnser cobon yyeHne O Mupe, a B €€ cUcTeMaTU4yeCKon OKOHYaTeSNlbHOW Cymme -
y4eHune o Bceobuiem mupe. MImeHHo aTton chunocodumn npaea B €€ COBOKYMNHOCTM M MOCBALLEH
[lI-n v nocnegHun ToM m3gaHusa ,KaHT: guckyccus npogosnkaetca“. [lpu 9TOM OH, KOHEYHO,
orpaHuMymBaeTcsa pa3paboTkoM NpPUHUMNOB C Tem, 4YToObl caenatb Oonee MNOHATHOM U
AOCTYMHOM 3Ty 060CHOBAHHYIO N KOHCUCTEHTHYHO CUCTEMY.

A. TlockonbKy noan HensbexHoO B3aMMOLEWUCTBYHOT APYr C OPYrOM B MPOCTPAHCTBEHHO-
BPEMEHHOM CoO0bOLWEecTBE N B CUy CBOEN MpUpPOAbl OOMKHbI B3aMMOAENCTBOBaTb APYr C
APYrom, OHW MOryT B ItoOOM MOMEHT MOonacTb B TaKyl KOHQIIMKTHYK CUTyauuilo Opyr C
APYrom, KOTOopas WCKMYaeT OOCTMXKEHME BCexX npecnegyembix uenen. B Takom cnyvae
BO3HMKAET BOMPOC O NpaBe Ha paspeLLEHHOEe NCNONb30BaHNe BHELLHEN cBOOOAbI.

lMoHATWe aToro npasa BooOLLE aHANUTUYECKM BbITEKAET U3 NOHATUSA (BHELLHen) cBoboabl BO
BHELWHNX B3aMMOOTHoWeEHUaX nwoaen. llockonbky 3Ta cBoboga, nNOHMMaemas Kak
HEe3aBUCMMOCTb OT NPUHYXXAAOLLIEro NPON3Bosia CoO CTOPOHbI APYrnX, MOXET ObITb OCMbICIIEHA
06e3 BHYTPEHHMX NPOTMBOPEYUA TONbKO Kak cBobopa, KoTopass B CwuIly 3aKOHHOW

HeobxoauMocTH COOTBETCTBYET BHelWHen cBoboge Bcex ocTanbHbIX. OTa cBo6oga B Kakon-



NGO y3aKOHEHHOCTU He HyXaaeTcs; HaobopoT, B KayecTBe €CTeCTBEHHOro npasa
4YenoBEYECKOW CYLLIHOCTM OHa NpeacTaBnset cobon pyHaameHT Nobon y3akOHEHHOCTMW.

Npes nogobHOro yHuBepcanbHOro n cBo6ogHOrO OT MPOTMBOPEYUIA OnpeneneHns BHeLIHUX
cthep Bceobuwen cBoboabl BCEX NMOCPEACTBOM pasyma SBMSIETCA HE YEM MHbIM, Kak naeen
BCceoObLLero 3akoHa npaea, CorfacHoO KOTOpoMy paspeLleHo nboe Mcnonb3oBaHMe BHELLHEN
cBoboabl, cnocobHoe (hopmanbHO) yCTOATb BMECTe CO CBOOOOON KaXKaoro B COOTBETCTBUM
CO BCeOoOLMM 3aKOHOM CcBOOOAbLI. 3aKOH TaKOro orpaHM4yeHust BHELIHeN cBoboabl SIBNSETCS
3aKOHOM cBOOOAbI Kak TakoBOW. J1t0GOM Opyron 3akoH, orpaHuYMBaloWnn (M MaTtepuanbHoe)
ncnonb3oBaHne cBobOAbl OTHOCUTENBbHO BO3MOXHOMO UE/1e8020 Ha3HaveHus, ctan Obl
Bceobwmm (NnpoTnBopevalumMm pasymy) 3aKOHOM BO3MOXHOIMO YHUYTOXEHUS MMEHHO 3TOWN
ceBobogbl Kak cnocobHoCTM fencTBoBaTb (MO CBOEMY) YCMOTpPeHuto. [paHuua Takoro
YCMOTPEHNA B OTHOLUEHWW MpaBa Kak CUCTEMbl NpaBui (LeneHanpaBreHHbIX) AencTBUM
BOOOLLE NPOXOANUT TOMLKO TaMm, rae AeNCTBME Kak TakoBOE CTaBUTCHA NOA BOMNPOC.

YUto xe kacaetcst cobcTBeHHOM cBOoGOAbl, TO M3 BCEOOLLEro 3akoHa npaBa BbITEKAET MpaBO
4YeroBe4YeCcKOM CYLLHOCTM B NULE KaXaoro B OTAENbHOCTU. OTO MnepBOHavarbHoOe Npaso,
MOCKOMbKY OHO MPUHAASIEXMNT YENoBEKY B CUIy CaMOMW €ro YenoBEeYECKOW CYLLHOCTU U, TeM
cambIM, SBMSETCA YMCTO paLMOHanbHbIM WCTOMHMKOM M OCHOBaHMEM AeWcTBus noboro
YacTHOro M nyénuyHoro npasa. KaHT HasbiBaeT 3TO NpaBO «MPUPOXKAEHHBIMY», TaK Kak UM
obnagaert oT NpMpoabl KaXKAbl YernoBeK BHE 3aBMCUMMOCTM OT KaKoro-rnmbo npaBoBOro akra.
Bnarogaps aTomMy npaBy 4ernoBeKk CTaHOBUTCS NMLOM B MPaBOBOM CMbICIE U, TEM CaMbIM,
NOTeHUnanbHbIM HOCUTENEM (Mognexalmx ewe nonyyeHno) npas.

C npaBoM 4YenoBe4eCcKon CyLLHOCTM HepaspbIiBHO CBA3aHbl TPU NpaBoBble 06513aHHOCTH:

1) OTO NpaBO MOXHO, BO-NEPBbLIX, OCMbLICAINTL TakMM 06pa3oM, YTO €ro HOCUTENb (NNLO Kak
CyObEKT npaBa) HUKOMM 06pa3oM He HaxoaUTCH B YbEM-NTMOO pacrnopsXKeHuun, axe B CBOEM
cobctBeHHOM. Takum o6pas3om wucknoyaetcs nwboe npaBoBoe OeNCTBUE, B pesynbrare
KOTOPOro 4yenosek ctan Obl NPOCTbIM MHCTPYMEHTOM B pyKax agpyroro. OTpeyeHue OT cTaTtyca
nvua B IOpuanYECcKoM cMbicne (nogpasymeBatollee obs3aTtenbHOe Hanmune oTpeKkaroLerocs
B KQ4eCTBE IOPUAMNYECKOro nuua) npoTmeopeyvmno Obl Kak NpaBoOBOM akT caMmomy cebe n Bbino
Obl, TEM CaMbIM, HEAENCTBUTENbHbBIM.

2) Btopasi, obycrnoBneHHas npaBoOM 4YEeNoOBEYECKOM CYLIHOCTM MpaBoBasi 00S3aHHOCTb

CBA3aHa C npaBoM AOpyrunx nogen. Henbas HapywaTtb npaBa AOpyrux, no3Tomy HeobxoaMmo



TakuMm ob6pa3oM OrpaHUYUTb CBOK COOCTBEHHYIO BHELUHIOK cBOGOAY, YTOObI OHa cornacHo
BCeobLLEeMY 3aKOHY MOrfa COCyLLeCcTBOBaTb CO BHELLUHEN cBO6OA0N BCEX OCTalbHbIX.

3) TpeTbd, B3anMOCBsi3aHHAA C MPaBOM YesiOBEYECKOW CYLLHOCTU npasoBas 00s3aHHOCTb,
OTHOCUTCA K 060K0AHO-YHMBEPCANbHOMY B3aUMOOTHOLLEHUIO Ntogen. BHYTpeHHss npaBoBas
0053aHHOCTb MO OTHOLUEHUIO K caMOMy cebe He NO3BONSAET YenoBeky npeBpawaTtb cebsa B
NPOCTOM MHCTPYMEHT B pyKax ApYrux, T. €. OHa O3Ha4aeT yTBepxaeHue cebs B kayecTse nuua
B lOpUaMYeCcKoM CMbicie. BHelwHaa npaBoBasd 06493aHHOCTb MO OTHOLLEHUIO K ApYyruMm TpebyeT
orpaHunyeHusi cobctBeHHon cBoboabl coobpasHo npasy apyrnx. Ho go Tex nop, noka Bce
ocCTalnbHble CO CBOEW CTOPOHbI TOYHO TaKKe He BbINOMHSAKT 3Ty MpaBoBYK 00S3aHHOCTb,
Henb3s MWCKNIYNTb BO3HUMKHOBEHMS TaKoW cuTyauuu, kKotopada Oonee unm MeHee
NPenATCTBYET UCMOMHEHUIO BHYTPEHHEW MNpaBoOBOM 00A3aHHOCTU. TeM caMbiM Ha Kaxgoro
BO3faraeTcsl OOnofnHUTenbHad 00A3aHHOCTb MO AOCTMXKEHWIO BMECTE CO BCEMM TaKoro
(nybnnyHo-NpaBoOBOro) COCTOSHUSA, MNPU KOTOPOM B WHTepecax cobniogeHuss npasa
4YernoBeYvyeCcKon CyLLHOCTM B nvue Noboro n Kaxagoro obecneymBaeTcsi UCNOMHEHNE KaXabIM
cBOeW BHelHen 06513aHHOCTH.

b. MNMpeameTom BTOPON rnaebl ABMSETCA Npexae Bcero Heobxoanmo obycrnoBrneHHas npaBoM
4YenoBeYeCKOM CYLLHOCTU BO3MOXHOCTb npuobpeTeHns BHewHero Moero n Teoero (4acTHoM
cobcTBeHHOCTN) M obnagaHnsa mm. [lpy 3TOM B KOTOPLIM pa3 BO3HMKAET HEOOXOAMMOCTb
co3faHusa nybnnyHO-NpaBoBOro COCTOSHUSA (rocydapcTBa), Tak Kak TOMbKO TakMm obpasom
YacTHOe npaBO, KOTOPOe B MPOTMBHOM clyyae Obiio 6bl BpeMEHHbIM, MOXET CcTaTb
rapaHTUpPOBaHHbLIM MNPaBOM.

C. 3pecb aBTOp NOOXOAMT K OCHOBHOW rfnaBe KHUMM, MpPegMeTOM KOTOPOW SBNSAeTCS
nybrnvMyHoe npaBO B €ro COBOKYMHOCTU, T. €. roCyAapCTBEHHOE MpaBo, MeXAyHapogHoe Wt
BCEMMUPHO-TpaXgaHCcKoe (KOCMOMONMTUYECKOE) Npaso.

|. TocygapcTBeHHOE npaBo

1) CoO cCbINKOM Ha WAOEK ECTECTBEHHOINO COCTOSIHMS MpPaBO YENOBEYECKOW CYLHOCTU
packpbiBaeTcs Kak nNpaBO 4YefnoBeka Ha rocygapCcTtBo M OOHOBPEMEHHO Kak
KoppecnoHaupyowiaa npaBoBasi 0643aHHOCTb. B kayecTBe NpUpPOXOEHHOrO npaBa OHO
npeacTtasnser cobon oCb, BOKPYr KOTOPOW BpallaeTcs NnpaBoBoe y4yeHne KaHTa oT Havana ao
KOHUA. OTO HeobxoaMmoe M OOHOBPEMEHHO AOCTAaTOMHOE YCIOBME BO3MOXHOCTM N0GOro

4aCTHOIo " I'Iy6J'II/I‘-IHOF0 npaea.



Kak n B cBoé Bpemsa Tomac [0o66¢c, KaHT Takke npuxoguT K BbIBOAY O TOM, YTO COCTOSAAHME
€CTECTBEHHOro0 NpaBa 4YenOBEYECKOM CYUWHOCTW Ha onpeaensdemyi BceoOWwum
3aKOHOAATEeNbCTBOM BHELLHIOK cBOOOAY (eCTECTBEHHOE COCTOSIHWE) SIBNSIETCS BHYTPEHHE
NPOTUBOPEYMBLIM MNPaBOBbIM COCTOSAHWMEM, T. €. COCTOSIHMEM BO3MOXXHOW 060HaHO-
YHMBepcanbHoW npaBoBOW crnopHocTu. [laxe B cnyyvyae wugeanbHon pJobpogerenu u
3aKOHOMOCNYLLAaHMS Nogen HUKTO U HUKOraa B NOAOOHOM COCTOSIHMM BHELLHEN 6e33aKOHHOM
cBoboabl He Obin Obl 3aWMLLEH NPABOM OT HACUMNA, T. K. B 9TOM COCTOSIHUM NpaBa KaXkaoro
3aBUCAT NULLb OT €ro INYHOIO pPELUEHUs O TOM, SABMNSAOTCSA N ero 4eNCTBUS NPaBOMOYHbIMM.
Takum obpa3om, B €CTECTBEHHOM COCTOSIHUM KaXkabli MO 3aKOHy siBNSETCst cam cebe cyabéen.
3710, B CBOO 0O4epeab, 0O3HA4YaET, 4To Noboe nNpaBoBoOe pelleHne Kakoro 6ol To HM Bbino nuua
MOXeT B Ntob6oN MOMEHT BCTyNuTb B Nto6oe npoTmBopeune ¢ nobbiM NpaBoOBbIM peLleHnem
Kakoro Obl TO HM ObiNo Apyroro nuvua npuM OTCYTCTBUM KOMMETEHTHOIMO CyabW, T. €. MNpu
COBEpPLLUEHHON HEBO3MOXHOCTU MPUHATUS peLLeHns, ob6a3aTenbHOro B NpaBoOBOM MNiiaHe A
Ka)kgoro. XapakTepHbIM MPU3HAKOM €CTECTBEHHOIO COCTOSAHUSA SABMSIETCS HE HEMPEPbIBHbIN
NpaBoOBOM KOHQMMKT, @ NpUHUMNMANbHass HEBO3MOXHOCTb PELLUEHMS B Crlydae HacTOALLEero
NpaBOBOro cCrnopa, T. €. TaMm, rae nNpaBo BOOOLE MO0 U AOMKHO GbIf1o Obl BbINOMHUTL CBOMO
dyHKuno. EctectBeHHOEe npaBo (HaBeYHO) ABNSAETCA HEMUPHBIM COCTOSTHUEM HE MOTOMY, YTO
4YenoBeKy Mpucylla ecTeCTBeHHast CKIOHHOCTb K KOHQIMKTaM, a NoTOMy, YTO Yy Hero Bcerga
(MOryT) BO3HMKHYTb NPaBOBblE NPUYMHbI AN KOH(INKTA, KOTOPbIA COBEPLUEHHO HEBO3MOXHO
OyoeTt paspewuTb NpaBoBbIM MNyTéM. [1paBo, KoTopbiM ntoau obnagatT OT npupoabl, B
COCTOSIHMM, B KOTOPOM OHW HaxoAaaTcs OT npupoabl, aenseTcs 6eccunbHbiM. CocTosiHe Mupa
KaK rapaHTMpPOBaHHOIO NnpaBa BCEX W KaXOOoro He 3anoXeHOo, Takum obpasom, yxe B CaMOM
€CTECTBEHHOM COOOLLECTBE NIOAEN N HE NOANEXUT TONbKO NULLb noadepxxaHuto. HanpoTtus,
€CTECTBEHHOE COCTOSIHME 4enoBevyecTBa O3HA4YaeT MNpUHUMNMANbHOE W, TEM CaMblM,
HeynpasgHsemMoe OTCYyTCTBME rapaHTMPOBAHHOIO MNpPaBOBOro Mupa. Takum obpasom
pacKpbIBAETCHA NOCTOSAHHO MCKaXXaeMbIl CMbICIT PeYM O BOMHE BCEX MPOTMB KaXkOoro: aTa peyb
noapasyMeBaeT He COBepLlUeHME aKTyamnbHblX (OU3MYECKMX AEUCTBUWA, a Hanuume wnu
OTCYTCTBME MpaBOBOro Mupa. MIMEHHO B 3TOM M TONMbKO B 3TOM MPaBOBOM CMbICIe
€CTECTBEHHOE COCTOSIHME YerioBedecTBa SBMSETCS COCTOSIHMEM BceobLllen nm BeYHOW Mo
CBOEWN Npupoabl BOMHbI.

KaHT NOHMMaeT eCTeCTBEHHOE COCTOSIHWE B KavyecTBe YUCTOW uaewn pasyma, KOTOPOW OH C

MOMOLLIbIO TaKkKe HEe3aBMCUMOW OT Kakoro Obl TO HM ObINO onbiTa naewn nepBoHa4yaribHoOro
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poroeopa (contrat social) npoTMBonocTaBnsieT MAe cornacyeMon ¢ NpaBoOM YerioBe4ecKom
CYLHOCTU KOHCTUTYUMKM, a TaKkKe COOTBETCTBYHOLUMA el ungean pecnybnuku B KavyecTtse
BEYHOW HOPMbI.

Ho 13 npaBa 4enoBe4YeCcKOM CYLLHOCTW Ha OnpeaenseMyto 3aKkOHOM BHELLHIOW cBobogy He
o6s3aTenbHO BbITEKAET M MpPaBO Ha rocrnogCcTBO Hag OpYyrMM YenoBekoM. Takoe npaBo
AOIMKHO BbITb CHa4Yana npegoCTaBnNeHo C cornacus Toro nvua, Hag KoTopbiM npegnonaraercs
OCYLLEeCTBNATb rocnoactso. C NpaBOBOW TOYKM 3PEHMS TOCMOACTBO BO3MOXHO TOSMbKO NULLb
Kak corrnacoBaHHOe B [OOroBopHoMm nopsgke. [MosTomy nepexog K rocygapCTBEHHOMY
COCTOSIHMIO, CTaBLleMY HeoOXOo4MMbIM B CWly CaMoro npasa 4enoBEYECKOW CYLLHOCTU, U
CBA3@HHOE C 3TUM nNOoAYMHEHME nyONUYHO-NPaBOBOMY 3aKOHOAATENbLCTBY MNOCPEACTBOM
BCEOOLWEero CunoBOro MNPUHYXXAEHUA BO3MOXHblI (MO maee) TONbKO NMWb Ha OCHOBE
cornacoBaHHoro Bceobuwum pgoroBopom Bceobuwiero nogynHeHums Bceobuwen
3aKkoHogaTenbHOM Bone, KoTtopas HeobxoouMmo BKkNo4aeT B cebss U, MO BO3MOXHOCTM,
cobGCTBEHHYO BOMK. TONbKO TakMum ob6pa3oM 3akoHoAaaTenbHas 3aBUCUMOCTb B CUMy
nogoOHOro nog4YMHEeHUs, KoTopas SBNSeTCs npsiMbIM  pe3ynbTatoM COGCTBEHHOM
3aKkoHo4aTeNbHON BOMNWU, HE TOMNbKO HE YA3BNSET COBCTBEHHYO cBOOOAY, a, HAa06opoT, BOOOLLE
rapaHTupyetr e€. [ocygapCTBO MMeeT npaBO Ha OCYLECTBMEHWE rocnoacTBa, T. €. Ha
orpaHuMyeHne BHelHen cBoboabl CBOMX MOAAAHHBLIX, UMEHHO HAaCTONbKO, HAaCKOMbKO 3TO
orpaHunyeHue B nboe Bpemsi MOXeT ObiTb OCMbICIIEHO 3TUMM XK€ NOAAAHHLIMU Kak cBOGOAHO
xenaemoe. CouuanbHbiA OOTOBOP COLAEPXKUT HE YTO MHOE, Kak Heobxoaumble YCnoBus
orpaHunyeHust n obecnevyeHns BHellHen cBobOOblI BCEX M KaXOOro nocpeacTtsoM BceobLuero
3aKoHogaTenbCcTBa.

Mbicnuma TONbKO OAHA-eAMHCTBEHHAs BOMs, KOTOPOM He MOXeT He obnagartb ntoboe
npakTuyeckoe (cnocobHoe K OENCTBMIO Ha OCHOBE MOCTaBMEHHbIX LENen) pasymHoe
CYLLLECTBO: a UMEHHO, BOMS AENCTBOBaTb, PYKOBOACTBYSICb CBOMMM COOCTBEHHbIMU LIENSAMMU,
He3aBMCUMO OT MPUHYXAAKLWEro npou3sona Aapyrux. 910 obsizatenbHo Bceobuiasa Bons,
nexatujas B OCHOBE COLManbHOro AoroBopa M NofHOCTbI ONpedensiollas ero cogep)xaHume,
HaueneHa Ha orpaHnyeHne cBoboabl Kaxxagoro Ao NpeaenoB TexX (M TONMbKO Takux) YCIOBUN, B
KOTOpbIX Kaxablh MOXeT obs3atenbHO obnagatb BHewHen cBoOOAOW, T. €. yCnoBun
peanu3aunmn npasa YeroBe4ECKON CyLLHOCTH.

Tem cambiM 3TOT AOrOBOP COAEPXMUT NMPUHLMN Y3aKOHEHHOro rocnoactea. B cooTBeTcTBMM C

3TUM nNnpaBO OCYyLWIECTBJIEHNA TOCyaAapCTBEHHOrNo rocnogctea OrpaHnM4eHoO COo3gaHMEM
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YCIOBUIN, HEOBXOAMMBIX ANs TOro, YTOObl KaXabl YenoBek B 3aKoHoAaTeNbHOM Mopsiake
Obin 6b1 cBOGOO4EH OT BoONMM NbBOro Apyroro yenoseka. [ns ocyllecTBneHust BceobLuero
NPUHYXXOEHUST HEe WMeeT, Taknm oOpas3oM, HUKAKOro 3Ha4vyeHus, KakuMmum (COBCTBEHHbLIMM)
uensmm obycnoBneHbl OEWCTBUMA NoAen, a TOMbKO TO, YTO OHM BOOOLE B COCTOSHUK
AencreoBaTb (LernieHanpaBneHHo).

2) OTn BbIBOAbI MNO3BOMAT NEpPernTM K paspaboTke nNpUMHUMMNOB 4YUCTOM pecnybnuku B
KayecTBe (e4AMHCTBEHHOrO MOSTHOCTLIO Y3aKOHEHHOr0) pa3yMHOro rocygapcraa cBoboabl.

a) B ocHOBe ero KOHCTUTYLMK anpyopHO NexaT Tpy NpUHUKUNA, BbiTEKatowme 13 uaev npasa
4YernoBe4YeCcKOM CyLLHOCTM NO OTHOLLEHWUIO K roCyaapCTBY, T. €. U3 MAEen coumnanbHOro 4oroeopa.
CootBeTcTBYyOWAs UM Tpuvaga MNPUPOXKOEHHBIX U HEOTbEMSIEMbIX OCHOBHbIX MNpaB Ha
cesobony, paBEeHCTBO M y4yacTue B 3akoHOAATeNlbHOM Mpouecce BbITEKaeT U3 TPEX
NPaBOOTHOLLEHUIN, KOTOpble CreayeT pasnuyatb B YCMOBUSAX COUManbHOro Aorosopa: BO-
nepBbiX, B3aMMOOTHOLUEHUS Ka)XXAoro B OTAENbHOCTM C rOCYyAapCTBOM; BO-BTOPbIX,
B3aMMOOTHOLLEHUSI BCEX M KaXXAOro Mexay cobow; u, B-TPETbUX, B3aMMOOTHOLUEHNS MEPBbIX
ABYX B3aMMOOTHOLLEHUN mexay cobon. C uenbto peanusaumnmnm o6omx OCHOBHbIX NpaB BKyMne C
BONien BCEX W NOCPEeACTBOM NOAYUHEHUSI BTOPOro OCHOBHOMO Mpasa NepBOMY M3 NOCreHero
B3aMMOOTHOLLEHWS BbITEKAET TPETbE OCHOBHOE NpPaBo.

a1) OcHoBHOe nNpaBo cBOb6oOAbl O3HaA4aeT: Nbon YenoBek B rocygapCTBe MMeEET NpaBO Ha
aenctene n 6esgenctene, gaxe ecnv 3TO BpeauT APYrMM; OH MMEET NpaBO CTPEMUTLCS K
CYacTbio MO CBOEMY YCMOTPEHWIO MpWU YCIOBUKW, YTO €ro AEeWCTBUS He npoTuBopedar
BO3MOXXHOCTM UCMNOb30BaHMs cBo6oAbl B 00LLEe3aKoHOAaTeNbHOM NOPsAKe.

a2) CornacHo BTOPOMY OCHOBHOMY MpaBy BCE rpaxkgaHe rocygapcrBa paBHbl Mexay cobon B
NPaBOBOM CMbICIe B Ka4eCcTBe nogaaHHbIX. OTO 03HA4YaET He TOMbKO TO, YTO KaXKAbIN YenoBek
BMeCTe CO BCeEMM OCTanbHbiIMW paBHbIM 0Opa3oM MNOAYMHSIETCA 3akoHaM rocyaapcTea U
nony4aeT TakuMm 06pa3oM B CBOW PyKu MpUHYAMUTENbHOE NpaBo NpoTuB Apyroro. Kpome Toro
N, Npexage BCero, 9TO O3HayaeT, YTO BCe M KaXAbl ypaBHEHbl B npaBax Ha OCHOBaHWUU
3aKOHOB rocyaapcTrBaa.

OTO OCHOBHOE MpPaBO HOCUT HEMOCPEACTBEHHO TOMbKO HEraTMBHbIN (M B HacTosiLee BpeMs
NOYTM 4YTO TPWUBMASNbHbIN) XapakTep, TakK Kak MNPUPOXAEHHble W, TeM CaMbiM, He
obocHOBaHHble 3akoHamu cBo6OAblI BCAKOro poga npuBUAErnn M LOUCKPUMUHALUS
COBEPLUEHHO UCKMNIOYAKTCA Kak HEBO3MOXHble C MPaBOBOM TOYKM 3peHMs. OTO O3HayaeT

Takke (M B OCODEHHOCTK), YTO KaxabI YeroBek MOXET AobuTtbca no npasy niboro npaea B
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rocygapctee M [OCTUYb ftobOOM CTyneHn B HEM Mpu YCrOBUW, YTO 3TUM OH 006sA3aH
NCKINIOYUTENBHO CBOEMY TanaHTy, ycepauio U Be3eHuo. TeM caMbiM 3TO OCHOBHOE MpaBo
npnobpeTaeT B OTHOLLUEHMM CBOEro obecrneyeHusi onocpeoBaHHO B KadecTBe perynstvea
Takke M MNO3UTUBHOE (M HUCKONBKO He TpUBManbHOE CEerofHsi) 3HaveHue: rocyaapcTBO
00a3aHO B ny6rnn4yHO-NpaBOBOM nopsigke No3aboTUTbCs O TOM, 4TOObI Mnogbl TanaHTa U
ycepansa He 6binn Gbl cBeAeHbl HA HET FOCMOACTBYIOLWMMWU B 3TOM rocygapctse e akto
yCrnoBnaMU. OTO OCHOBHOE MNpPaBO HUKOMM 06pa3oM He ucHepnbiBaeTCsl PaBEHCTBOM,
COrMacHoO KOTOPOMY Kak Ge340MHbIA, Tak U Npe3naeHT KpynHoro 6aHka MMmelT oguHakoBoe
npaBo Ho4yeBaTb Nog MoOCTOM. 3gecb HeobxogMmo coumanbHO-rocygapCTBEHHOE
perynupoBaHue, ¢ TeM 4Tobbl Gnarogapsi, Hanpumep, BOCMUTAHWUIO, 30PaBOOXPAHEHUIO U
YCNOBUSIM XU3HU Ntobon rpaxgaHuH Mor Obl OblTb B COCTOSIHUM OEWCTBUTENBHO AOCTUYb
NO3MLMIA, BO3MOXHOCTb KOTOPbIX rapaHTUPYEeTCS NpaBoM.

a3) Tak Kak BCe 3aKkOHbl B rocygapCTBe [OSTKHbl BO3HMKaTb W3 COCTOSAHUSA CBOOOAbI
MNOAYNHEHHBIX UM FpaxaaH, TO BONEeM3bsBlEeHNe B NONUTUYECKON AENCTBUTENTbHOCTU MOXET
OblTb OCMbICIEHO B NPABOBOM CMbICIe TOMbKO Kak BceobLas (06beanHEHHasa) Bonga Hapoaa.
JTrobon uneH obLiecTBa MMEET paBHOE OCHOBHOE MpaBo Ha ydactue B (OOpPMUPOBaHUE 3TOM
BOMM NOCPEACTBOM FOfI0OCOBaHUSA B KayecTBe co3akoHogaTens. TonbKo equMHCTBO BOMN BCEX U
KaXkgoro siBNsieTCA 3a5oromM Toro, YTo NPaBoOBOE PaBEHCTBO, rapaHTUPOBaHHOE B rocyaapcTBe
nocpeacTBOM ero nybnuyHbIX 3akoHOB MO obecrnedyeHuto npaea, NOAYUHAETCA npumary
npaBoBov cBO6OAbI: MOAYMHEHNE TOMBKO TEM BHELUHMM 3aKOHaM, Ha KOTOpble MOXHO 6bIno
Obl gaTb CBOE cornacwue.

b) YueHne KaHta o anddepeHumaumm rocyqapcTBEHHOM BNacTyu Ha Tpu NoaBuaa Bract U
06 ux HeobxogMmMow B3aMMHOM HE3aBUCUMOCTWU (pasgeneHun) He WUMeeT HU YUCTO
nparmaTnyeckoro 060CHOBaHUS, HN CKOpEee NMPOM3BOSIbHOM NOrMYECcKon aHanormm. Hanpotus,
COrnacHO YMCTO NPaBOBbLIM MPUHLUMMNAM OHO CO BCEN HEOBXOOMMOCTbLIO BbITEKAET N3 MOHATUS
rocygapcrsa Kak TakoBOro.

«locynapctBo B maee» npeacrtasnsetr cobon maccy nwogen, o6beguHEHHYIO B €OUMHCTBO
BceobLlen BONMM C TeM, 4TOObl npuaaTb OEMCTBEHHOCTb MOHATUMIO MpaBa, T. €. B LUendx
BCceobLlero 3akoHogaTenbHoOro obecnevdeHnsa BHeLHen cBoboabl BCEX N KaXKOOrO.

B cooTBeTCTBMM C 3TMM, OCyLleCcTBrneHue NyGnu4yHoM BracTm W, TeM cCaMbiM, peanu3auus
npaBa NPOUCXOANT TPWXAbI: BO-NEpBbIX, 3aKOHOAATENbHOM BacTbio, KOTOpasa ycTaHaBnMBaeT

oblluee nNpaBuno, a MMEHHO, OrpaHWYMBAaIOLLNIA BHELLHIO CBOGOAY KaXdoro 3akoH; BO-
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BTOPbIX, WUCMOMHUTENBbHOW (NPUHYAUTENBHOWN) BRacTbl, KOTOpasd crneauT 3a WUCMOSIHEHMEM
3TOro npaeuna, T. €. OrpaHNYnBaET B COOTBETCTBMM C 3aKOHOM BHELLHIOK CBODOAY KaXdoro;
B-TpeTbUX, CcyaebHOM BNacTbio, KOTOpasd MOABOLAMT MOoL MNpaBwuSio pesynbTaT HopuanvecKkon
KBanudukaumm, T. €. peLaeT, COOTBETCTBYET N1 NpaBy MCMNOMb30BaHWE BHELLHEN cBoboabl B
TOM USIM HOM Chyyae.

B TOM mMepe, B kKakon 3TKU TpW BMacTu B3aUMOLOMOMNHAKT APYr Apyra B UHTepecax MosiHOro
rocy4apCTBEHHOMO YCTPOWCTBA, OHM O06beauHeEHbl B NPeACTaBnsaoLWMIA BECb HApOa CYBEPEH.
Ho ogHoBpeMeHHO wucnonHutenbHas u cygebHas Bnactu MNogYMHEHbl 3aKOHOOATENbHOM
BMacTu (KaK BbICLLEN BNacTU B roCygapCTBe) B TOM CMbICIE, YTO CTPEMIIEHNE KaXO0M N3 HUX
NoAYMHEHO BoOMe nocrnegHen. XoTa Kaxaasd U3 HUX W PYKOBOACTBYETCS CBOUMMU
COBCTBEHHBIMX MpPUHUMAAMM U, TeM CcaMbliM, SBNSETCA He3aBUCUMOW B KayecTBe
IOPUOMYECKOro nmua ¢ cobcTBeHHOM Bonen. Ho mx NEermtMMHOCTb MOSTHOCTbK 3aBUCUT OT
NEerMTUMHOCTN 3aKoHoAaTeNbHOW BNAacTU M WX WUCKIKYUTENbHOW OpueHTauuum Ha
NOCTaBIIEHHbIE €10 LEnu.

[ocyaapcTBeHHOE YCTPOMCTBO, B KOTOPOM BO BCEX MPOSIBIIEHUSX rOCYAAapCTBEHHOW BOSU, T. €.
B nobon opme MCNOoNHeHus rocyaapCTBEHHOM BracTu, npeacraBrneHa o6beanHEHHasn B
couunanbHOM goroBope BceobLuasa Bonst  kKoTopoe KaHT NoaToOMy MMeHYeT pecnybrmKaHCKUM,
ABNSAETCAS No ero ybexaeHuo enuMHCTBEHHbIM MPaBOMOYHbBIM YCTPOMCTBOM, T. K. OHO
OCHOBbIBaETCS Ha Ayxe BceobLlien BONn Hapoda, a He Ha Kakon-nnbo 4YactHoun Bone. Ho Tak
KaK Kakgasi u3 Bnacten B OTAENbHOCTU MOXET MNpeacTaBnsTb OOLLyt0 BOMKO TOMbKO B TO
cnyyae, ecnu OHW OTAeneHbl Apyr OT Apyra, CTaHOBUTCHA MOHATHbIM (M Ha 3TOM aBToOp
ocTaHaBnuBaeTca noapobHo), noyemy KaHT cuumTaeT, 4yTo pecnybnmkaHusm,
NpeacTaBUTENLCTBO U pasferieHne BnacTu XOTS U He ABNSAKTCA MOEHTUYHBIMU, HO, TEM He
MeHee, Hepa3pbIBHO CBSI3aHbl APYr C APYrOM.

C) B Tpéx cnegywwmx rnasax, MNOCBAWEHHbLIX rocygapCTBEHHOMY nMpaBy, aBTOp
ocTaHaBnuBaeTca Ha ydvyeHun KaHTa 006 yronoBHoM npase, Ha npobrneme npaBa Ha
COMpPOTUBIEHNE FOCYAAPCTBEHHOW BNacTM M Ha BOMpPOCe O TOM, UMEET nn pecnybnunkaHckoe
rocygapctso npaBo 6paTb Ha cebs BbINOMHEHME COLManbHO-TOCYAAPCTBEHHbLIX 3aday Unu

OHO Aaxke 06513aHO MX BbINOSTHATb.
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Il.MocynapcTBeHHOEe npaBo

lMpeomeToM rocyaapCTBEHHOrO npaBa (KOTOPOMY B KHUre OTBOOAUTCS 3HAYMTENbHOE MECTO)
SIBMNSAOTCA YCNOBUS BO3MOXHOCTU MPaBOBOro coobuiecTtBa He3aBUCUMbIX ApYr OT Apyra U
CYBEPEHHbIX TakMm obpasom rocygapcTtB. COCTOSiHME MeXOYyHapOo4HOro Mupa BO3MOXHO
TONbKO B Criy4yae NpaBoOBOro o6beaMHEHMS BCEX rOCYyAapCTB NMNaHeTbl B OAHY-€ANHCTBEHHYIO
MupoByto pecnybnuky. OgHako, Ana OTBETA Ha BOMNPOC, Kakmm obpa3oM MOXHO gobuTbcs
TaKoro COCTOSIHUA BCEOOLWEero u rapaHTMPOBAHHOIO MMpa B YCMOBUSIX MCTOPUYECKOM
AENCTBUTENbHOCTU B COOTBETCTBUM C MPUHLMNAMK NpaBa, KparHe BaXXHO TO 06CTOATENLCTBO,
YTO OTAenbHble rocyaapCTBa, - B OTNMYME OT OTAENbHbIX MHOMBWMAOYYMOB, - NpeacTaBnsawoT
cobon eamHble npaBoBble 0bOpasoBaHWA, KOTOpble YyXe camu no cebe obecneuvnBatoT
ny6nnyHo-npaBoBoe CcoOCTOAHME — Hanogobue ocTpoBoB (6onee unu MeHee
rapaHTMPOBAHHOIO) NPaBOBOIO MMpa B pamkax rnobanbHOro eCTeCTBEHHONO COCTOSHUS.
lMpouecc AOCTMXKEHNA STOW Lenn, KOTOPbIN aBTOP pacKpbiBaeT Liar 3a wwarom, cBobogeH oT
NPVHYXXOEHUS; OBWXKEHME NO 3TOMY NYyTU MPOUCXOAUT MO pearibHO NpogyMaHHbIM 3Tanam.
OTOoT nNyTb cneayeTt npeactaBuTb cebe npexae BCEro Kak yepegoBaHue Kaxabix no cebe
cybecmamapHbiX 1, Takmm 06pa3oM, BPEMEHHBIX U NepexodHbIX COCTOAHUA MEXAYHapOAHOro
npaBa. OkoH4yaTenbHOEe NpeofoNeHNne 3TOro COCTOSIHUA MOCPEenCTBOM [OOCTUMXKEHUS
BCEMUPHO-TPaAXXAAHCKOr0 COCTOSAHUS KakK Lienv npuBeno Obl K OKOHYaTenbHOMY NpeBpaLleHnto
BCEro MeXayHapOA4HOro npasa B MeXayHapogHoe rocyaapCTBEHHOe NpaBo B COOTBETCTBUM C
noeen BceobLuero rocygapctea HapodoB. cxoQHOM TOYKOWM Takoro MyTU OOSMKHA SABNATLCA
MeXOyHapOA4HO-NpaBoBass CaMOCTOSATENbHOCTb, T. €. BHELIHWA CyBEpPEeHUTET roCyaapcTs;
cBoboga rocygapctBa onpegensieT TOMHOE HanpaeneHuve u (ogHako, OANUTENbHOCTb) 3TOro
nytm. B aTton cBA3M aBTOp nogpoGHO OCTaHaBNMBAETCS Ha pasHOoOpasHbix dopmax
degepauunn rocygapcts, KoTopble HeobxoguMmo 6yaet cosgatb Ha NyTM K BCEMUPHOMY

rocynapcTay.

[ll. BcemupHo-rpaxxgaHckoe npaso

[lo Tex nop, noka He OyaeT co3gaHa BceMMpHasa pecnybnuka n mexgyHapogHoe npaBo eLué
He npeBpaTuTCA B rnobanbHOe rocygapcTBeHHoe npaBo, byaer HeobxoauMbiM MyOrMyHO-
NpaBOBOE pPErynMpoBaHMe nocrnegHero 6e33akoHHOro Mo CBOEW Npupode M, TEM CaMbiM,
APUHLMANANTBHO HEMWPHOro MNPOCTPAHCTBA MNOCPEOCTBOM pPacCTSXKEHUs MOHATUS npasa

4ernoBEeYeCKON CyLHOCTM 3a npegenbl cdep, YCTAHOBMEHHbIX B NPaBOBOM Mopsiake
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rOCy4apCTBEHHbIM UNKU Xe MexayHapogHbiM npaBoMm. Ecnn npegcrtaButb cebe nwogen m
rocygapctea B obLliemM M LenoM Kak cBOOOOHble 3BEHbs OXBaTbIBAKOLLEro BCH MNSIAHETY
BCeobLlero rocygapcTea fntogen, T. €. B Ka4ecTBe BCEMUPHBIX FpaXKaaH, TO B COOTBETCTBUN C
naeen npasa UX BO3MOXHbl€ B3aUMOOTHOLLEHMS OrpaHMUYeHbl YCIOBUSIMU UX COBMECTMMOCTHU
CO BceobuMM 3akoHOOAaTEeNbCTBOM CBOOOAbI. XapakTepHOW 4YepTonM npaBa BCEMUPHOIO
rpakgaHCTBa HW B KOEW Mepe He SABMsieTca NO3UTUBHOE NpedHa3HavyeHue Kak, Hanpumep,
B3aMMHOE npaBO MnoceleHns, a, HaobopoT, HeraTuBHoe npegHasHayeHue ObiTb
OrpaHNYEeHHbIM UMEHHO TakoBbIM. B HéEM HaxoguT CBOE BblpaxeHwe Haubonee peskoe U
HeOBYCMbICITIEHHOE OCY>XAEHWE KONOHManuaMa u umnepuanmama, Kotopoe korga-nmbo nmeno
MECTO B UCTOPUN NOSIUTUYECKON hunocoduu.

D) [Be rnaBbl, 3aBepLUaloLMEe KHUTY, MOCBSLLEHbI KakK pofn UCTOpUYEecKon dunocodum B
nonutnyeckon Mbicnn KaHta u ero crneunduyeckomy normMTUYEecKOMY peannamy, KOTopbIn
NpoSABnsieTCs B NpaBOBOM pauunoHanuame KaHTa, Tak U COOTHOLLEHWUIO MOpann U pe3oHa B

NoNnTUKe.
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